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to transfer land if the jury should find that a certain check for $500 was 
given and accepted as part of the purchase price where there was evidence 
from which the jury could find that the check was so given and accepted. 

"Purchase money" required by the statute has been uefined as anything 
of value which the parties agree on and which the seller is willing to accept 
in payment. Johnson v. Taylor, 101 Miss., 78 ; Benjamin on Sales, sec. 194. 
The acceptance must be unconditional and in absolute discharge of the 
obligation. Leonard v. Roth, 164 Mich., 646. The provision of the statute 
is on the ground of public policy and cannot be waived .by the parties — 
something must be given in earnest. Groomer v. McMillan, 143 Mo. App., 
612. A check given and accepted in payment and cashed has been held to 
be a part payment. Hunter v. Wetsell, 17 Hun., 135 ; Johnson v. Morrison, 
163 Mich., 322. But a check received by the vendor but not cashed was 
not enough to satisfy the statute. Groomer v. McMillan, 143 Mo. App., 612. 
In such a case there is an implication of law that the check is not to con- 
stitute the absolute payment required by the statute until it is paid, or the 
loss thereon results from the unreasonable delay of the holder in present- 
ing it for payment. Groomer v. McMillan, supra. But by an express 
agreement to receive the check in absolute payment the mere transfer of 
it may be sufficient even thought it is afterwards not paid. Logan v. Car- 
roll, 7 Mo. App., 613; Hunter v. Wetsell, 17 Hun., 135. The decision in 
the principal case seems to be well within the authorities in submitting to 
the jury the question of an express agreement on the part of the defendant 
to accept the check in absolute payment and discharge of the purchase 
price. 

Ordinance — Construction — Substitution of One Word for Another. 
— People of the State of New York v. Frudenberg. New York Court of 
Appeals. Decided Oct. 21, 1913. Martlett and Miller, JJ., dissented. The 
provisions of the Sanitary Code of the City of New York making it a mis- 
demeanor for any person to "receive or have" in his possession any re- 
ceptacle used in the transportation of milk or cream which has not been 
washed and cleansed immediately after emptying, is to be read "receive 
and have in his possession". As thus construed the provision violates no 
constitutional right and is within the police power of the state. 

Ordinances enacted by a municipality, in its favor, and against per- 
sons bound thereby, have the force of laws passed by the legislature of 
the state. People ex rel. Lodes v. Dept. of Health, 117 N. Y. App. Div., 
856 ; Dillon, Mun. Corp., 5th ed., Vol. II, sec. 573. The rules for the con- 
struction of ordinances are the same as for statutes. Matter of Yick Wo, 
68 Cal., 294; Denning v. Young, 62 Kan., 217. But ordinances are especially 
entitled to a reasonable construction. Whittock v. West, 26 Conn., 406. 
Statutes must be construed so as to be consistent with justice and the 
dictates of natural reason, though contrary to the strict letter of the law. 
Ham v. M' Claws and Wife, 1 Bay (S. C), 93. Courts will never adopt a 
construction that makes the statute violate the Constitution if any other 
is susceptable from the words. Standard Oil Co. v. Comm., 119 Ky., 75. 
The construction must, if possible, be such as will enable the statute to 
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have effect, Dow v. Harris, 4 N. H., 17, provided the construction is rea- 
sonable. Robson v. Doyle, 191 111., 566. If a statute is capable of two con- 
structions, one of which is in harmony with the Constitution and the other 
not, the former should be adopted. Harmon v. City of Chicago, 140 111., 
374. If absurd consequences or those manifestly against common reason 
arise collaterally out of a statute, it is void pro tanto, 1 Harper (S. C), 
101. It is difficult to sustain the holding of the principal case. The gen- 
erally accepted rules for construing statutes and the authorities cited in 
the opinion do not fully sustain the decision. In Rome v. Phillips, 24 
N. Y., 463, cited in the opinion, a will and not a statute was before the 
court. In Matter of Sugden v. Partridge, Y7A N. Y., 87, cited as an author- 
ity, the court held where a statute is capable of two constructions, the one 
which is in harmony with the Constitution should be adopted provided it 
is consistent with the legislative intent. In Camp v. Rogers, 44 Conn., 291, 
the court to give effect to a statute, defined the word "owner" to mean 
the person who had a special right of property in the thing for a particular 
purpose as well as the person in whom was vested the legal title. People 
ex rel. Gas Co. v. Rice, 138 N. Y., 151, comes the nearest to sustaining the 
principal case. The court in construing a statute enlarging the powers of 
gas and electric light companies, held the word "or" should be read 'and'" 
because it was clear from the whole act that if the word "or" was retained 
the statute would be inconsistent and contrary to the manifest intent of 
the legislature. On principle the dissenting opinion presents the sounder 
view. "No doubt," says Bartlett, J., "the ordinance could be reconstructed 
so as to be reasonable. * * * In my judgment we are without power, how- 
ever easy it may be, to make a good ordinance instead of a bad one." 



Rape — Variance— Name of Prosecutrix. — State v. Drakeford, 78 
S. E. (N. C), 308. — Name of the prosecutrix was alleged in the indict- 
ment for rape to be "Lila" H., when the evidence showed that it was 
"Lisa" H. — Held, that this at the most is an immaterial variance. 

In all indictments for crime where the commission of a trespass 
against the person or property of another is a necessary ingredient, the 
name of the injured party, if known, must be stated. State v. Pollock, 105 
Mo. App., 273. The reason for the rule is to identify the transaction so 
that the defendant may not be taken by surprise and may be able to pro- 
tect himself against a second prosecution for the same offence. State v. 
Moxley, 41 Mon., 402. The misnomer must be of a party whose existence 
is essential to the offense charged. U. S. v. Howard, 1 Baldw., 293. A few 
cases have gone so far as to hold that a name must be proven "precisely" 
as laid. Sullivan v. People, 6 Colo. App., 458. But the generally adopted 
rule is that if the names are idem sonans, i. e., if they may be sounded alike 
without doing violence to the powers of the letters in the variant or- 
thography, then the variance is immaterial. Ward v. State, 28 Ala., 53; 
Vance v. State, 75 Ind., 460. The name used in the indictment may also 
vary from the name proved if it is a corruption, abbreviation or of the 



